
coordination issues such a retrofit entails. the ciirricr wil l  slill have to deal with [he quandary 

presentcd by roamers whose handsets are hascd on incompatible technologies. as explained below. 

2. Accommodatiw Roamers 

As a perccntape 0 1  total  all volume, Tier III caniers typically originate and terminatc more 

roamer calls than their Tier I and l ier  I1 counterparts. Thus, business necessity compels Tier I I I  

can‘iers to pay special attention to roamerneeds and to accommodate thoseneeds wheneverpossible. 

Speci lically. consumers who use non-All-capable handsets or those designed for air interfaces other 

than the one selected by the foreign system’s carrier. or whose home system has deployed a network- 

hased Phase U solution, could be deprived of Phase U ALI indefinitely in rural markets. This result 

completely undermines the benefit of ALT-capabili ty forthe roaming cal lerin an emergency situation 

and impedes achievement of the Commission’s public safety policy objective 

To remedy the handset incompatibility problem. the Third R&O required that all handset- 

hased Phase Il ALI solutions must be “generally interoperable,” which was defined as follows: 

This means at n minimum that the solution must conform to general 
rtandai-ds that permit the system employed by the carrier to provide 
911 ,4LI for any ALl-capable handset that complies with the general 
standard. regardless o t  whcthcr the handset uses the same ALI 
snlurion as that employed by the carrier. For example. i f  SniipTrack. 
IDC and Lucent al l  develop and market separate ALI systems. foi- a 
pemcular air interfuce, handsets using t r r z ~ i  01 chese solutions must be 
interoperable with the others. such that a carrier using a n y  one of t h e  
solutions can and does provide ALL for calls coming rrom a handset 
usinp any other solutions.2’ 

Having dictated that a11 handset solutions he interoperable, the CornmissLon nevertheless 

acknowlcdged that i.onrners on otherwise incompatible handset-based systems will experience 

”’ 7hird R&O, 1[ 60 (emphasis added). The interoperability requirement for handset- 
based solutions is codified in Section 20.18(gjiJ) o f  the Rules. 
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diminishcd accui’acy lcvels and othcr peiformance criteria. and that a “carrier’s system may not be 

optimizcd h r  other handsct so l~ i t ions .~ ’~’  This recognition, however, did not prompt the 

Commission to adjust its Ioc:itional accuracy standards in general or. more pertinently. for markets 

seiwed by Tiel- 111 camers who are more dependent on roamer-generxed calling than their Tier I or 

I lcot interpans. Additionally. other vanables can alsociffect the accuracyofa handset-basedsolution 

such as the variance in performancc characteristics fi.om one handset manuflrcturer to another. A 

stxving carrier providing access to a roamer within its market would haveno control over the handset 

which that roamer is actually using. 

3. Availability of AL1-Capable Handsets 

Timely availabilityorand prompt acceshibility to ALr-capable handsets is another challenge 

f : acing Tier I11 camers. Becatise the respective subscriber bases they  serve are smaller than those of 

thcii-Ticr [and I1 counrcrparts. Tier Ill cainers are unable to generile sufficient handset demand to 

waniint  direct custoniei- relationships with manufacturers.”’ As a result, Tier nT carriers must deal 

with wholesalei-s. distributors and other intermediaries who have no specific commirment to 

;iccomrnodatins demand in the smallest and most rural markets. This disparity. coupled w i t h  the 

diffictilty small. rural carriers have in obtaining pnce and quantity information. place them at a 

Third RBO, ‘1 6 I 

See Phrrae [I Stuy U?-der,‘I[ 20 (“Thls approach recognizes that wireless carriers with 
relati veiy small customer bases are LIL il djsadvantage as compared with the large nationwide carriers 
i n  acquiring location technologies. network components, and handsets needed to comply with our 
regulations.”): see also. id. ‘1 IO (” . . . The record demonstrates that non-nationwide CMRS 
carriers have imuch less ability than the nationwide CMRS camers to obtaln the specific vendor 

42’ 

- 111 

commitments necessary to deploy E911 immediately , . .‘?. 
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distinct dis;idvanrage relative to larze nationwide and regional carriers in terms of implementing 

handset-hased Phase I1 technology. 

OF three principal wholesale distributors nationwide. only one was even able to respond to 

an inquiry made on hehlrlfofTierlIlCo regai.dingAL1-capahle handset availability. tn that response, 

[he wholesaler acknowledged that i t  could not predict the availability, pricing. or quantity of any 

.ALI-capahle handsets for rural Tier III camers.c'  

4. Technical Limitations of ALI-Capable Handsets 

While the foregoing address concerns over the availabilipof location service.ofeven greater 

concern in the instant context is the Fact that there is little empirical evidence as to whether 

commercially available XLI-capable handsets. even once deployed in arural environment,can meet 

the FCC's accuracy requirements. In conti-ast to urban areas where a siznificant amount o f  CMRS 

tralTic is pedestiiun. far more rural traffic is generated bv vehicular-based portable handsets that lack 

externniil mlennas 

The positron determination capability of ALI-enabled handsets is subject to the technoiogy's 

innate limitations and constraints. To provide :icctirate XY coordinate data to the PSAP, these 

tiandsets must communicate with GPS satellites. When line-of-site contact with the  satellite is 

impeded or lost .  the "9  I 1"  dialing subscriber's geographic coordinates cannot be conveyed 

xcurately, even with network ;issistance. For example. i f  "91 I"  is dialed when the ALI handset is 

in a building or structure. or when it is in  a n  automobile or other vehicle (assuming no link between 

the handset and an cxtenor antenna), the handset'5 ALI technology could be degradeddependingon 

c/ Declaration of James C. Egyud. Consulting Engineer, dated November 20, 2002. 
attached hereto as Appendix D (hereinafter referred to a "Egyud Declarnrion"). 
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the amount of structiiral and morphologic:il attenuai1on.G’ Even the Commission has acknowledged 

that handset technology may fail in  t;dI buildings or in tunnels.3’ 

In placticc. once the ALI handset loses contact with the GPS satell i te. most handset-based 

so1uLions appear to rcly on assistance from the network to try and substitute for the lack of  available 

GPS locational information. These “network-assisted” solutions then face the same limitations that 

network-based solutions do in their ability to consistently and accurately determine the subscriber 

location, using only existing, wide-spaced rural c e l l  sites. 

In  l ight of the foregoing, T ier i l ICo respectfully requests that the Commission forbear from 

enforcing the accuracy requirements with respect to  camers that deploy handset-based solutions. 

To the extent that the handset-bascd solutions meet the FCC accuracyrequirements as some vendors 

have asserted. grant of the instant forbearance would have absolutely no impact on the locational 

accuracyachieved by these solutions as the ihrbcarance ofenforcing the accuracyrequirement would 

iiot altc i . the achievable result. However, i t  i s  likely that handset-based solutions wi l l  also fall short 

ol’attwning the Section 20.18(h) accuracy standards. hi that event. substantially more time may be 

requii-ecl before an economical Section 20.18(h)-compliant enhancement can be deployed. The 

Iimitcd forbearance sought hcrcin would permit rural camers that are capable of deploying handset- 

hastd solutions on their networks to do so without the fear that, even after such deployment, they 

may s t i l l  require individual waivers because ol  inherent limitations i n  this technology. To date, 

widespread rural deployment and handset availabilityl’orrural testing has been lacking and accurate 

“real-world” data collection needs to be obtained 



.As with the forbearsnce request associated with the network-based solution. TierIIICo 

specifically i'equests thal the Commission forbear. f o r m  init ial  penod up to and including December 

il.200.5. From entorcingils accuracy requirements in the instancc where a wireless carrier, in  a rural 

environment. deploys a handset-bused solution. in timely response to a PSAP request.3' During this 

pciiod of time. the wireless camer deploying a handsct-based solution would f i l e  quarterly reports 

of ;ill E91 1 location activity and. to the extent made available by the PSAP, the distance between the 

provided locaiion and actual location of the 91 I callcr. as well as time required to locate the 9 I1 

callet once the emergency personnel x r i v e d  at the location provided by the handset-based solution. 

This inI'ormntion, gathered over the penod dunng which this forbearance was in affecc, would 

provide valuable real-world in i 'omauon which the Cornmission could use to evaluate the accuracy 

of handset-based solutions in :I rui.aI. real world application and provide a basis upon which to 

deteimine whether there i s  a need toenfoice more stringent location standards in rural environments. 

. A y n .  i f  the handset-based solutions actually pi-ove capable o l  providing the level of accuracy that 

has heen touted but remains tinproben in  rural ;Ipplications. the grant ofthis forbearance would have 

;ibsoltitely no impact on the ~va i lah i l i t y  of E91 1 Phase I1 service that meets the accuracy 

requirements. However, in the evcnt that the technology fa l l s  short in a the real-world rural 

application, thc denial of thic l.orhearance request w o ~ i l d  do nothing to result in a higher level of 

accuracy being achie~able ahead of the schedule needed by Ihe vendors to actually address the rural 

AL1 issues. All the forbearance would do would be to relieve the FCC from a f lood of last-minute 

> i, - Of course, there may s t i l l  be the need to further extend the ALI-compatible handsec 
deadlines i f the requisite handsctscontlnue to be unavailable in sufficient quantity toenable the rural 
carriers. forced to buy through distiihutors, to meet those milestones. 
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individual rural carrier waivei- requcsts and relicve rui-a1 i'amers from the prospect of facing ruinous 

znloi.ccnient pi.oceedin_gs over issues whollv beyond their control. 

C. TECHNICAL, OPERATIONAL AND PKACTICAL 
CONCERNS COMMON TO BOTH NETWOKK- 
BASED AND HANDSET-BASED SOLUTIONS 

The pi-eceding sections have examincd how cemin unique attributes of  network-based and 

handsel-hased solutions make  the accuracy and reliability standards set forth in Section ?0.18(h) 

cconomically unattainable for l i e r  Illcamers within at least the next two year period. The following 

analysis considers certain technical, operational and practical Characteristics common to both 

netwoi-h :ind handset solutions that severely hinder Tier Ill carriers from attaining Section ?0.18(h) 

accuracy o r  otherwise demonstrate why strictly enfoi.cing that accuracy standard against Tier IU 

carriers will subvert the Commission's public interest and policy objectives in  instituting the 

Enhanccd 91 I Emergency Calling Systems docket 

1. Keliahilitv Of Test Data and Test Guidelines 

,At v;irious junctures in the course ofthe Enhanced 9 I 1 Emergency Calling Systems docket, 

the Commission has cited t'aaLoi-ably to pre-deployment tzsting ofnelwork-based and handset-based 

inlutions and the accuracy levels achieved thereby.G' Moreover. the Commission cites these test 

results t o  subslantialc its E91 1 Phase I1 policy decisions. including accuracy standards. and to assert 

that carriers will he able to satisl'y Section 20.18(h) accuracy and reliability with available 

technology. - TierTIICo respectfully submits, however, that the referenced test data is subject to 471 

.Sre r.>y Fourrh MOcYrO. y l ' j  18 - 20 (and tests cited therein) 

Id. at y 23.  

4 f d  - 

,ll - 
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serious limitations ;ind that [he Commission’s unquestioning reliance on that data may have been 

iiiqpropriate consldcnng the Lontcxt in  which the test5 were performed 

Conceptual issues raised by the Commission’s reliance on pre-deployment testing were 

cuniiscly outlined in the Hulfirfd Report: 

Clearly, the performancc in the latter, “real world” environment can 
only ;ipproach the inherent performance characteristics of the 
technology i n  a more idealized environment. For example, in an 
actual operating network, the disriinces hetween bare srarions may be 
,?i-euter or their geometry may be far from ideal. Or a particular 
portion ofa  network may surfer from greater intra-system interference 
than in a more idealized, pre-deployment test bed. These“rea1 world’ 
condiLions can prevent a tcrrestrial, network based solution form 
delivering the accurdcy of which it is inherently capable. Similarly, 
the pl-csence o(’ dense foliage or “urban canyons” may prevent ;1 
satellitc-based (Le.. GPS) syslem from achieving its f u l l  
performance.@’ 

These inherent limitations in  the testing that contributed to the Commission’s decision- 

making in adopting Section 30. I S i h )  are hardly academic or speculative. Indeed. t h e  differences 

lietwecn the “idealixed environment” in which pre-deployment tests wei-e perfoimetl and  t h e  real 

world conditions hced by Tier 111 c;inicrs are especially significant. One critical example of this 

dispai-ity in\)nlves the technical and ccoiiomic challenges posed in Tier III markets by their relatively 

IOLI’ number of potential suhscrihers 2nd meageu population densities. These immutable 

deinogriiphic facts compel Tier III camcrs to maximize cell separation wherever possible--- the  

polar opposi te of the idealized spacing employed by vendors when conducting pre-deployment 

testing. 

Ho(fie1rf R e p o ~ l ,  p. 35 (emphasis added). “ 1  
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In :in C ' ~ Y  p w / ?  tiling. Grayson Communications. a prnminent location technology vendor, 

presented  SI i.esults for network-based systems i t  installed in Illinois and Indiana. TierUICo's 

analysis of  the filing rcvealeil the same conccins and disparities noted in the Ifatfield Report. Thus, 

[he lest m a p  submitted in Grayson-s e . ~  purrr indicates unambiguously [hat all test measurements 

were collected from ivirliiii the perimeter ot  the transmitting Facilitjes that Grayson equipped wlrh 

i[s network-bxcd Phase 11 solution hardware; no measurements were presented from outside or 

bcyond rhe perimeter or cluster.s' In slark contrast 10 [his idealized compiling of test results, Tier 

111 carriers operate systems where coverage is provided in areas extending several miles beyond the 

outer perimeter of the carrier's cell or ti-ansmitting sites. The Grayson test results provide no data 

indicating whcthcr Section ? O . l X ( h )  accuracy can be achieved for 911 cal ls in these areas. RF 

znginecrin? principles. however. sugzest the mandatory accurncy cannot be achieved because these 

ialls wi l l  occur in are:ts with lcss overlapping coverag than calls made from within the perimeter 

of equipped transmitting sites.'M Another notable featu1.c of the Grayson tests is that the maximum 

,pacing between cqu~pped sites w i t h i n  the test ;rea was roughly ten (10) miles. considerably less 

than the 15 - 20 mile 5pacing encountered between facilities i n  a typical Tier 1 I l  service area. 

Locational accui'acy in the IatLer scenario will be less than i n  the folmer.21' 

Qyud Drcliirnrion 

Id. 

I'll - 

sf Moreover. i f  a PSAP boundary extends entirely beyond a carrier's actual 
Loirerage area. ;I 91 1 call will be impossible in this non-overlapped area, unless the camer installs 
additional cell sites Tor the sole purpose of extending 11s E91 1 coverage- a substantial capital 
expense that wil l  generate no offsettins revenue. 
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The Hor f i c ld  Report's analysis of the Commission's guidelines for determining whether 

position location systems comply wi th  Section ? O . l S ( h )  provides another example of how stnct 

iidherence to this exacting standard may actually dh77i~irk safety of life and property, in direct 

contravention of the Commission's paramount policy objective in the Enhanced 911 Emergency 

Calling Systems docket. First. Hczr/ze/d correctly notes that, while OET-71 establishes basic 

- guidelines for determining whether operating systems comply with Section 20.18(h) accuracy 

~'equirements. i t  is not "a complete test specification and that ,  as a result, there is significant room 

[or interpretatton and. therefore. disagi.eement."" Thus, there is presently noCommission-approved 

protocol thar carriers can use to verify to the Commission's satisfaction that the Phase I1 solutions 

they cleployed cornply with Section 20.18ihi. 

T h i s  lack o t a  definitive set of guidelines and protocols for testing the accuracy of deployed 

system7 leads to :I very iinsetiling implication. also discussed in the Hnrfield Report. The accuracy 

of the position determination corresponding to an individual E91 I call will increase with the number 

of me;isurcrnents taken and the processin: time allowed. For this reason, a Phase TIsystem incapable 

ot meeting Section 30. I8(h) standards inittally could ultimately attain compliance byde1aying"either 

the iiiiltal delivery of  the call itself or suhscquent delivery of the position information (2.e.. the XY 

- The Commission's guidelines are set forth in OET Bulletin No. 71, Guidelines for 
Testing and VenIving the Accuracy of Wireless E91 1 Location Systems, Federal Communications 
Commission. Apnl L2, 20(10 ("OET -71"). 

3; - f ~ ~ ~ ( f i ' r / d R q x w t .  p. 35. Indeed, the introduction to OET-71 (p. 2 )  plalnly admits that 
the document intends only to provide guidance and "be helpful'' to groups 2nd organlzatlons that 
seek to develop standard test conditions and protocols. 
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Dclay in delivenng the call itself may cause the “91 I” caller to abmdon the c a l l  

completel~,ortoahandon andretry. Delay i n  dcliveiing the corresponding position Information may 

cause the c;iII to be misdirecred or “timed-out‘ by a switching machine. 

By tryingto achieve compliance with the exacting accurucy requirement ol‘Section 20.18(h), 

the carrier may inadvertently cause a “91 1” call LO be abandoned, misdirected or “timed-out,” 

precluding 01’ delaying the caller’s access to emergency service. As a result, by committing itself 

to an accuracy standard that appears unrealistically high in rural applications, the Commission may 

subvert that ptihlic safety objective whose promotion and enhancement impelled the Commission 

to require wircless camcrs to develop and deploy Phase IT E91 I solutions. 

2. Cross-Technoloev Roaming 

The Cornmission has acknowledged that wireless subscribers whose home systems have 

dcploycdnetwork-based Phase IIE9 1 I iechnology will generallybedeprivedo~thiscapability when 

imiming - in networks utilizinz a handset-based soIution.ii’ Several solutions. which the Commission 

collrciiwly refers to as a “best practice” approach. are suggested to handset-based callers%’. First. 

.‘where onl! Phase 1 accuracy is reasonably available.” the canier should provide it to all 911 

Id 

Third lido, I[ j.5 

The “best practice“ ;ipproach IS codified in the Commission’s Rules at Section 

54/ - 

.- - >~>l 

3 
30. 18(g)(3). which states: 

For all 91 I calls from portable or mobile phones that do not  contain 
the har.dware andor software needed to enable the licensee to provide 
Phase n enhanced 91 I service, the licensee shall. after a PSAP 
request is received, stippofl, in the area served by the PSAP. Phase I 
location for 911 calls or orher available best practice method of 
providing the location of [he portable or mobile phone to the PSAP. 
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cai-riers. The Cornmission has also referred Lavorably to a possible software upgrade lor CDMA 

systems Lo provide ALI with accuracy approximating 7-85 meters. which i t  describes ;is "somewhat 

more xxuratc.. than Phase I location a c c ~ i r a c y . ~ ~  Finally. the Commission has suggested that 

handset-basedcaniers should use the infrastructure ofa  co-located wireless camerthat has deployed 

a network-based solution "as a backup, in order to provide Phase U ALI  to its callers whenever its 

own ALI solution cannot..' 

Several aspectsolthe"hestpractice"approach areinstructive withrespectto the issues raised 

in this petition, First. only thc Phase Ioption, which the Commission admits provides a "rough level 

of accuracy," is expresslv mentioned in Section 20.18(g)(3). TiernICo has no infonnation 

concerning availability or c o s  of the CDMA upsrade option. which offers only a marginal 

improvcment in accuracy over thc Phase 1. Whether this upgrade even exists is unknown. Finally. 

the back-up suggestion assumes both [heexistence o r a  co-located wirelesssystem tha[ hasdeployed 

network-based technology and reasonable technical means for transferring a "9 1 I "  call from one 

ncluork to another. In a n y  event. al l  of these .'su_ggestions" are meaningless if the strict accuracy 

requirements of Section 20.18(h) remain in effect. 

I V .  THE COMMISSION SHOULD FORBEAR FROM ENFORCING 
SECTION ZU.lS(h) OF ITS RULES AGAINST TIER I11 CARRIERS 

Although not awaiverrequest. TierlllCo's instant proposal complies with pnorCommission 

directives that petitions seelune waiver relief from Section 20.18 must be "specific, focused and 



limited in scope. and [show] a c l e x  path to lu l l  compliancc.”3’ The instant petition, though seeking 

agency lorbeai-ance under Section 10 of  thc Act. complies with requirements that  the Commisslon 

has imposed on rule waiver petitions even though the latter impose a more difficult burden and 

hisher legal hurdle on the petitioner. 

The instant petition also satisCies the standards imposed by the Act forpetitions of this type. 

Thus. TierlllCo demonstrates below that  strict application of Section 20.18(h) to Tier Ill cmiers  is 

uiineccssary to enswe that the charges, practices, and classifications of TierIIICo’s participating 

C ~ I T I C I - S  are jus t ,  reasonable and non-discriminatory Moreover. strict enforcement of Section 

30.18(h) against Tier 111 camers is unnecessai-y to protect consumers, and forbearing from that 

enforcement w i l l  encourage competition in the relevant service markets. Forthis reason. forbearance 

IS  dccidcdly i n  the public inlercst and should be granted here. 

It is worth restating the principle. rccognired by the Commission, that accuracy is only one 

- zauge 01’ wireless E9 11’s contnbution to public safety. Other equally important variables include 

!reliability, cost imd extent of depluyment. I F  strict enforcement of Section 20.18(h)’s accuracy 

standards azainst Tier 111 carricrs werc to reduce the reliability and extent of deployment, while 

uubstmt ia l ly  intlating costs, the ramifications for public safety in small, rural service areas will be 

:idvcrsc. Enforcing Section 20.18(h) against Tier IIIcarriers is. however, likely to have this perverse 

outcomc because of the considerable technical, operational, practical. economic and strategic 

conccms that implementing Phase [I technology, both network and handset-based. in the physical 

environment served by Tier 111 carriers presents. 
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A. THE F'OKBEARAYCE SOUGH1 HERE IS 
SPECLFIC. FOCUSED A N )  LIMITED IN SCOPE 

The forbearance relicf sought here is unembiguously specific, locused and limited in scope. 

Uot:ibly. TierlllCo is IZOI seeking forbearance froin the obligation to select. order, install and 

opt imix Phase I 1  solutions within s i x  months of 3 PSAP request or on September I ,  2003. 

whichcveroccurs later. Nor isTierTIICo requesting relicffrom the population ortemtorial coverage 

requirements associated with initiating those solutions. TierIIlCo accepts and will abide by those 

ohli? .'atlons 

By  granting this petition. the Commission will authorize rural caniers to install network and 

handsct-based Phase I1 solutions wilhin the covet-age area of thcir respective networks from 

transmittin: facilities as they ~presenlly exist.  By so doing, the Commission signifies that i c  will 

'iccept and deem compliant the resulting accuixy lcvcls- even if they fall outside the margins 

cstahlithed hy Scction 20.18(h), foi. an interim period of time during which the underlying premise 

01. the i ieed tor a highcr level of accuracy in a rural environment can be tested and evaluated. Thus. 

ihc proposed forhearance is iiarrowly tallored and limited in scope to reflect the technical, 

operational. and practical obstacles. discuascd earlier. that make attaining Section 20.18(h) accuracy 

unFeasihle in 'Tier IJI markets. 

Because the forbearance requested here is for a fixed period, the path to full compliance is 

srraizhtforward. During the Forbearance period.TiermCo will work wi th  itsequipment vendorsand 

other evperts to ovei'come the many difficult issues that continue to vex Phase II technology 

sotiitions in the srnallesr. rural markers served by Tier m carriers. As these matters are resolved, 

:iccLir;Icy and reliability of thc TierllICo Phase LT systems will improve. At the same time. the 
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TierlllCo request offers the opportunity lor the Commission to determine what real-world location 

accuracy level is t n l y  requircd in rtirill applications to meet the public safety need. TiermCo 

submits that pinpointing a 9 11 caller to within 500 meters in ;I rural application might well result i n  

[he au~horitics being able lo  actually find the caller (the only purpose behindE91 I Phase II rules at 

all) in  fin- less time than knowing the caller’s location to w i t h i n  150 meters in the center of a large 

urban x e a  having, lor  example. four (4), fifty-story office buildings lying within that location 

paramcter. As with many regulations, “one size fits all”is likely to prove to be incorrect in this 

application. Accordingly, requiring rural caniers to spend far greater sums of money in an effort to 

immediately achieve a level of accuracy that might prove both unnecessary and unattainable is 

clearly not i n  the public interest. 

B. THIS REQUEST SATlSFlES ALL SECTION 10 KEQUlREMENTS 

As discussed. Section IO o l  the Act compels the Commission to forbear from applying any 

regulation to a telecommunications carrier (or service) upon finding that enforcement of t he  

rcyulation is unnecessary either to cnsure that the carrier’s rates. practices. classifications, etc. are 

just.  reasonahlc and non-discrimin;itory, or to protect consumers.z’ In addirion, the Commission 

must determine that forhearancc is consistent with the public interest and. in so doing, must 

“consider” whether forbearance w i l l  promote competitive market conditions (including 

encouragcmcnt of competition amon,o telecoinmunications providers).%’ The limited forbearance 

- ”’I 47 U.S.C. 3 160(a)( I )  and ( 2 )  

47 U.S.C. 4 160(a)(3) and (bl. Even if  a petitioner fails to show that forbearance 
enhances competition among camers, 47 U.S.C. $ 160(b) does not bar the Commission from 
granting forbearancc. The Commlssion has held that the public interest factor in 5: 160(a)(3) is a 
broad standard that ahould be exercised in a manner consistent with the Act’s other goals. See Bell 
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iequeuted here with respect to sub jec t in~  Tier 111 cdrners to Section 20. IS(h) more than complies 

with these statutoi’y constraint$. Indeed. Tier l l lCo wi l l  demonstrate below that iorbcaring from 

Section 20. L8ih) as specified herein w i l l  actually prevent Tier IIT canicrs’ charges from h C C 0 n Z i n g  

unjust. unreasonable and discriminatory due to atternptedcompliance with the demanding accuracy 

levels ( h a t  rule section impose5 

1. Forbearance Will Allow Tier 111 Carriers To Maintain 
Rates, Practices and Classifications That Are 
Just. Reasonable and Non-Discrirninatorv 

ForTier 111 cnmers selecting network-based Phase U technology, strict compliance with the 

Section 20.1 S(h i  quantitative accuracy criteria necessitates construction of new base stations at the 

[perimeter of  a carrier‘s licenscd service ai‘eas and i n  other situations where :‘ribbon of  pearls” or 

othei.rninirnally overlappin_ezeIItiIarconfigur;itions are presently deployed. This new infrastructure, 

whlch i s  i n  addition to the Phase 11 network elements that must be installed at each existing cell 

( c m t i n g  Lens of thousands of  dollars per cell not irdrrding the cost of the site itself. the recurring 

back-hauI.~ndcapital improvernents,such ;IS the tower. requiredarthe91 I-onlysite), w i l l  generate 

lirtle or no incrcrnental revenue. Indeed, the need to place these cell sites beyond the edge of the 

rurill camer’s licensed service area i n  order to effectively “triangulate back’  into the rural carrier’s 

licensed service area virtually ensures that these multiple sites. r inging the carrier’s licensed service 

area but located beyond the carrier’s licensed service area; can never be used for the camer to 

;ictually provide CVIRS service. The capital expenditure and operating costs associated with this 

,,I); -(...coiitinued) 
Operating Companies Petition for Forbearance from the Application o f  Section 272 of the 
Communications Act of 1934. As Amended. to Certain Activities, CC  Docket No. 96-149, 13 FCC 
Rcd 2627 (1998) (rejectin? ATbiT’s suggestion that forbearance must enhance competition). 
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infi-astructurc will have to be recovered entircly from a Tler 111 carrier's comparatively meager 

somplcmcnt ofexisting local subscribers. As aresult. strict enforcement of Section 20.18(h) against 

Tier 111 carriers wi l l  inevitably cause substantial rate increases for rur31 consumers, residential and 

businessdike. which. in t u r n ,  maycausc these users L O  terminateorcurtall mobile wireless service."'/ 

Tier 111 carriers opting for a handset solution are hardly better off with respect to the 

inordinate costs and inevitable rate increases that strict Section ?0.18(h) portends. TDMA-based 

Tier III camers. lor example, can dcploy handset technology only i f  they first retrofit theirnetworks 

w i t h  ii new digital protocol. The staggering c;lpital expenditure associated with this migration- 

which is incremental to. rather than in place of, thecost associated with replacing theexisting stock 

oIdeployed handsets- will asain be recovered from a limited pool of rural residential and business 

subscribers. Moreover. even where a carrier presently deploys a digital network technology for 

which ALI-c:phle handsets are availiible. deploying nerwork enhancements. if needed. to increase 

the accuracy LO the level required by the rules can substantially increase costs for that deployment 

2s well. 

Strict enforcement of  Section X . I S ( h )  IS  hardly necessary to ensure that Tier 1II carriers' 

r a m  are just. reasonable and non-discriminatory. 4 s  shown above. however. such enforcement is 

likely to precipitate enormous. but otherwise supertltious capital expenditures by Tier LU carriers; 

- 61. In this regard, the Commission must be intensely sensitive to the law of unintended 
consequences. It is well known. for example, that automotive catalytic conveflers. which were 
reasonablyintended toreduce air pollution, intlatednew car prices to theextent that their mandatory 
imposition led LO a secular decrease in the frequency with which owners replaced their vehicles; as 
ii result. older. more polluting cars remained in use for longer periods, subverting the air quality 
improvement that converters were supposedtoaccomplish. Ifstrictenlhrcementof Section 20.18(h) 
causessubscnbersinTierIII marketstodiscontinue(or substitutea lessexpensive. non-911 capable) 
service. government regulation, admittedly well-intentioned, will have the ironic effect of 
diminishing rather than enhancln_r the safety of life and properry. 
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the inevitable rate hikes these expenditures necessitate may, ironically. cause the unjust and 

unroasonablc iratcs that Section IO(a ) (  I )  was designed to preclude."" With the long standing goal 

ot expanding iclecommunications services into the "hlgh-cosr" rural areas without pricing those 

services out of reach of the rural user. imposing an urban accuracy standard on a rural camer that 

actually results i n  a dramatically increased cost of service to the rural customer is contrary to this 

univcrsnl goal. Thus, the limited forbearance requested here indisputably meets the first enumerated 

requirement of the  forbearance statute. 

2. Forhearance Is Consistent With and Mav Enhance Consumer Protection 

Thestatutealso requires thecommission todetermine thatenforcing Section 20.18(h)is"not 

The Commission has already recognized that an necessary for the protection of consumei's." 

accuracy standard that is eminently reasonable for urban areas may be unrealistically stringent in 

small. I-ural markets. In those markets, the Commission concluded that a 300 meter accuracy 

benchmark will offer "a ven ~ i . c < f i c /  indication of location . .'GI 
. . 

This view comports w i t h  siinple common sense. In wide-open, sparsely populated Tier Lu 

markets. which lack dense housing developments. multi-story apartment and office structures, and 

undergi.ound faciliries (e.,y. parlung), a flexible accuracy standard of 300 (or more) meters is 

unlikely to have any adverse impact on succcsslul position determination. In this respect, strict 

adherence to Section 20. I8(h) accuracy is unnecessary to protect consumers in Tier Ul markets and 

1131 - An alternative. hut no more desirable outcome is the necessity for rate adjustments 
that make the Tier nI camer's service noncompetitive. In this regard. at least Tier II and Tier tII 
carriers have the distinct advantage of being able to subsidize their high-cost rural E91 1 compliance 
wi th  [heir urban and suburban subscriber bases. 

Third R&O (q( 7 2 )  (emphasis added). :!.;I - 
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(lie two-year. limited l’orbearmcc urged here implies no detriment to consumer interests. Strict 

cnforccment. by conms[. may induce Tier 111 ciiiricrs to make imprudent and wasteful capital 

expciiclitui.es, whoserecovery I’rom Ioc~ l  subscnbcrs could pressure them to terminate orcurtail their 

mobile wii.eless service. Such an outcome will make consumers less safe and diminish protection 

of  their lives and property.@’ Moreover. as discussed above, where compliance with the Phase 11 

obligations is unduly burdensome on partrculai.carriers. t h e  Commission has left the door open for 

[he carriers to seek relief from those obligations. Grant of t h e  forbearance sought herein would allow 

iura1 camers to proceed with an economical deployment of Phase II technology i n  a timely manner. 

3. Forbearance Will Enable Tier 111 Carriers to Serve Their 
Markets While Rolling Out Phase I1 E911 Solutions 

While aware 0 1  and soncei-ned by their obligations to implement E911 Phase IT, Tier III 

iwriers have other major undenakings on their near-teim agendas. Financial survival in  an 

cnviroiimenl where Tier I and Tier I1 rivals are increasingly building facilities to serve the most 

desirable highways and other tral’lic generxors is a critical priority. In addition to E9 1 1 ,  Tier Ill 

i:imers must str ive to comply n:ith other unfunded lederal mandates like CALEA, number pooling 

and /OC;L/ n u m h e r  portability. all  of which have their own  substantial capital expendilure 

i-equii’ernents and many of which also hi[ rural carriers dispropot-tionalely. 

.AI the same time. Tiel. 111 carriers, ;is well as their larger counterparts. must devote scarce 

rcsources to [he quotidian task of reinforcing coverage and expanding footpnnts to attract new 

jubscnbers while retaining existing ones. TierlIlCo respectfully submits that competition among 

nval  cclrriers will  be better fueled by allowing Tier [U camers to direct their very limited resources 

5’ See Plrnse I I S l n v  Order. y[ 4 (“For many Americans, the ability to call for help in  an 
emergency is the principal reason they own a wireless phone.”) 
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to cnntinued network development and deployment in tandem with the Phase r[ rollout. Absent 

forbearance. howevei-. TierIIICo's members will be lorced to concentrate their capital spending 

almost exclusively on the infrastructure and elements required to achieve Section 20.18(h) 

compliance rather than the balanced approach necessitated by presenl market realities. 

The Commission must also consider tha t  while Tier I and Tier IT camers are overbuilding 

the malor traffic arteries and larger population centers in the rural markets, Tier TI1 camers remain 

focused on bringing wireless service to the most remote and least-served areas where the return on 

investment is much longer. [ l a  rural camer is providinz service tna  marginal area, deployingE911 

Phase II service to that area that provides location accuracy to within the present accuracy level 

mandated for rhe community w i t h  a total population 01' 1000 on the same level as ('or an urban area 

with a multi-million person population. might well make i t  uneconomical for the rural camer to 

continuc providing service to t h a t  area. A rural caiiicr can also obviate its Phase TI accuracy 

oldi:xions I iy simply 1errnin:iting its CMRS sei.vice in that rural PSAP's coverage ai'ea or not 

cxpanding service inro those more-i'emote x e a s  i n  thc first place. TierIliCorespeclfully submits that 

the public interest IS  far better- served by a reduced level o f  accuracy for Phase IT location services 

in these i-ural areas than to inllexihly insist on stiict compliance and  thereby ensure [hat all calls, 

including emergency 9 I I calls, go uncompleted beciiuse there is no ciimer providing service there. 

The limited two-yearforbearance proposed here will greatly facilitate Tier mcamers '  ability 

to make a11 the capital expenditures necessary for providing high quality and reliable service to their 

customer hllses and may well provide the Commission with sufficient real-world documentation to 

denionstrate that a lower niral accuracy standard does not compromise the public safety. Strict 

enlorcemenr of Section 7-0.18(h) accuracy. on the other hand, will undermine that ability and will 



iinpel ciiiTie1-s into exorbitant and imprudent cllpital expenditures for the sole purpose o l  attempting 

to satisl'y the iiccuracy benchmarks which. even after such expenditures. might not be economically 

achievable in II rural ;lpplicxion w i t h  tciduy's kchnology. Accordingly, limited forbearance, as 

proposed he]-e. wil l  strengthen the ability of Tier 111 camers  to compete in the marketplace; str ict  

enforcement wi l l  undercut that abiliry. Forbearance uill, therefore, promote competitive market 

conditions and. as ii result. forbcarance satisfies the public interest requirement set forth in Section 

10(~)(3)  of the Act. 

V. CONCLUSlON 

Forthe reasons provided herein, the Commission should forbear from enforcing the accuracy 

standards i n  Section X . I S ( h )  of thc Rules u p  to and including Deccmber 31: 2005. 

Respectfully suhmi tted. 
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